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BOARD OF MEDtClNE 
ZACMARIAH P. ZACHARIAW. M.D. 
CHAl RPERSON 

DEPARTMENT OF PROFESSIONAL REGULATION 
BOARD OF MEDICINE 

FINAL ORDER 

THTS CAUSE came btlore the Boad of Mdicine (hcrrinsficr Board) pursuant to 
*li<m 720-XS, FlW Sratulcs. and Chapler 284. Florids Adminislrelivt C d t .  m April t4, 
1991. hrr the purp?eofcons~d&ng the Pefilion for Dmlaratory Slalcmcnt Clod by b r r y  D. 
larelzky, M D. (hereinafter Pct~r~oner). No person or enl~ly sought lo Interveneus a party. 
tixuing a m u d c d  !he ~ t i l h .  Ihcolhtr evlrlencc and documentsol d, t h  applicable law. 
and h n p  txharniw Fully adviwl  in Iht premises, rhc Board makts Ihc following findi ngsand 

, cnncIuhi~rn%. 

FINDINGS OF FACT 

I. Ptlitirrnrr is t i cend  to pracllce meitcine In the Stntc or Florida pursuant l o  
C h a r a r  458. Florida Srelurcs, and h a  k e n  ~ssud  Eicenss number ME 29353 

2. Per~lioeer practices gaslrutntcrmlogy in. among other places. Ulc olli- orprlrnary 
care physlckanq. When he does so, hc pays m t s l  fets lo [he prirrraq csre phystcrans in 
crrnnacr~m withlhodclivcryolhiscewiccs. Hcasks the Board whelhersuch payrnenlsviolatt 
k t l r m  458 331(1](t), Florida Sratura. 

3 The detnllc OF !he hrci-r nrrwgemcnrs are at  Follows: 

F r m  !imc to tim a primary care physician will 
recornmad t h t  his or her patients k txnmined sndlor 
lrraled by a &~mcn~crulogist. - . 

The rupc l i v c  primary cart physician andlor patient o h  
p r t r  lhat the ~a4rocntemlogical cxaminalion andlor 
lrealnlent take pIace in the office or the primary care 
physicinn. The physician is thereby a~surerl thal the 
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prim!, in Tacl, i s  by a ga~lr~nrerologid and is more 
mdi l y  available for msullation regarding diagnosis andlor 
Ircatment. The patient often benefits by not having io 
lravel to an unfamiliar setting mch a ga.stmt~rnlogist '~ 
o%ae or n hosp~tal. 

Since approximately July 1988, Pelitioner hy'provided 
gaslroentemlogical serulces in rhc setting o f  I h t  prjmry 
=re physicaan's eftice. Typically, a primary cart physician 
ldephonts Pelltloner to sehdule m rrpppolnlment or 
appoinlrncnls for Petttiencr"~ gastroenlerolog~cal sewlcea. 
Thc pnmary a r c  physician IS not affiliald, directly of 
indimtly, with Ptlilioner or his prolecs~ontl a%wlanion 
and is under no obligation to rmzommend Pet~tuoner's 
stwices. 

Us~ng a mob~le van, Petitloner trnnqmns the medical 
qu~prnent nnd most supplres n d e d  to pcrronn ~ h c  
t q u e t t d  msd~cal gclviccs to the primary a r c  physician's 
office. In perlormjng his serv~ces lo the patimt, petitioner 
uses m examining r w m  a! ~ h t  elfice of the pnmary a r e  
physician. ln add~tlon, Petilioner uscs palrcnt gowns, 
p~llow cares, Ilnen, etc. mppl id  by, and launderd st rhc 
expensa of, the primary care physrclrm. 

Petitioner bitls ptlents d iw t l y  for his garlracnlemlogicsl i 
services. To wmpensale the primary care physician for thc 

: ,  1 " use of the examining rwrn. Petilioner pays Ihe physician a 
rentnl flee. No wriltcn lease or llcenst is cxcfufed by Ihe 
partres. Until recently. all rcnral fees have bccn a flat, 
S50.W fee which rs not t l d  to the number of  paticnts secn 
during a visit to the primary care physician's offiac. 
Approximalely SIX months ago, the Pelltioner in ccrtsln 

' 

inshces began paying refemng physician5 a rental fe of  
535 MJ for m h  hour Petitioner uses the primary care 
physician's examining room. 

Fetltiontr examines more than one p ~ i e n t  in grtpler than 
fifty prcent (50%) cl such office visits made by Petitioner. 
hch plient exsmination andlor lreatmcnt p r d u r e  vanes 
in lenglh fmrn approximately I 5  to 120 mnutes. 

4. n i s  petition was noticed by the Bmrd or Mdicine in thc April 5, 1W1, imc of 
the Florida Administrative Wc~lrly (Vet, 17. No. 14. Pg. 1513). 1 
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t .  The Board has juridictian over this matter puwant to %rim 120.565. n~rida 
Slalulcs. snd Chapter 284, Florida Admtni$trat~vc C d c .  

2. The Peeltion for Dcelaralory Smtement filed by PcliLioner is in substantial 
compliance w i ~ h t h e p v i s i o n s o f k t i o n  120.565, F[oridaStatules, and Clrapler 284. Florida 
Adrn~n~Ftrative Corle. 

3. Peiit~mrcr has the requisilc intemt to maintain this petition. 
a. Setuln 458.331(I)(i). Florida Stalulfs, pnlvirks for disciplinary action for the 

f rh lwing viutstirms: 

Paying nr wewing any commision, bonus, kickhack, o r  
rehie, or engaging in  any splil-fee arrangemen1 In any 
form whakxver w ~ l h a  physician, organtzation, agency, o r  
prson, e~ther d i rec l l~  or indirectly. for pallenis r e f d  t0 
prov~ders of health care gwds and sewice?, includ~ng but 
not t~mited to. .hospitats. nursing homes, clinical 
lahoratorics, ambulntory surgical ceneers, or pharmacies. 
The provisions of lhts paragraph shall n M  be c o n s t d  lo 
prcvtnt a physician fmm rerae~ving a foc lor pmfasional 
consultatron servioes. 

5. Upen a review oTfht facu staid i n  the Petillon, the Bmd finds lhal the sintntion 
ulcrcrihod dots ffmstituw a kickback, fee-splilling arrangement. Pdi t ioncrdm n M  p y  a flat 
lee per m r h  for rent, ralher Ihe lac is paid only i f  paliena srerelerred to him. Sm. I n  re: 
The Pct~ t~on for Declamlory saleherif ofJostph M. Ztlerkrg, M .D., 12 FALR 1035 (Order 
signal February 2.  I990). 

6. T h e  Board's response to this Petition k r  D~laratory Statement rr-spnds only l o  
the qustiuns mkd and interprelsonly the statutory provisions providd by Petitioner. The 

I conclusicns by fhe Road  wifh regard to thcnatutory pmvis~onscited by Peltrionet arc not a 

1 I cornmme on whelher Ihe propowl may or m y  not vloIaleolher provisions of Chapter 458, 

I Flnrida Statutes, or olher relared obligations o f  phys~c~ans. 
WHEREFORE. I T  IS HEREBY ORDERED AND ADJUDGED! I1 That the husiness arrangement dmrihed above does conaltutt a violalion o f  Sat ion  

I 458.331(1)(1), Florida Statures. 
T h i s  Order takes c S t d  u r n  filing with the Clerk of the Depadmnt OF ProFrsional 

I Re~ulaliun. 
I 

1 
DONE AND ORDERED this I l l h  Jay of July. 1992. 

BOARD OF MEDICINE 
7ACHARIAH P. ZACHARIAH. M D. 
CHAIRPERSON 


