
STATE OF FLORIDA 
BOARD OF MEDIUNE 

IN RE: PmTION FOR DECLARATORY STATEMENT OF 
RADIOLOGY ASSOCIATES OF SOUTH FLORIDA 
P.A., et a/. 

Final Order No. 
FILED DATE - b -2 -Q5 

By: 

FINAL ORDER 

This matter came before the Board of Medicine (hereinafter the "Board") on April 2, 

2005, in Tampa, florida, for consideration of the referenced Petition for Declaratory Statement 

(attached hereto as exhibit A). l%e Notice of Petition for Declaratory Statement was published 

on March 25, 2005, in the Vol. 31, No. 12, in the Ronda Administrative Weeldy. 

The petition filed by RADIOLOGY ASSOCIATES OF SOUM RORIDA, PA. and its 57 

member physicians (hereinafter the "Petitioners") inquired as to whether they met the 

Minimum Financial Responsibiiity Requirements of Section 458.320, Florida Statutes (2004) and 

Rule 6468-12.005, Florida Administrative Code. 

FINDINGS OF FACTS 

1. Each of the 57 Petitioners are currently licensed as allopathic physicians by the 

Board and are subject to the minimum financial responsibility requirements of Section 458.320, 

Florida Statutes (2004), and Rule 6458-12.005, Florida Administrative Code. 

2. The Petitionen each have hospital staff privileges and have eletted to fulfill his or 

her minimum financial responsibility requirements by obtaining medical malpractice insurance 

in accordance with Section 458.320(2)(b), Florida Statutes. 

3. Effective February 1, 2005, each of the individual Petitioners has obtained medical 

malpractice insurance coverage on a group basis under a claim-made physicians and surgeons 

professional liability policy (the "Policy") issued by Continental CasuaiO/ Company, an insurer 
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'. 

authorized to issue medical malpractice insurance policies in Florida in accordance with Section 

624.09, Florida Statutes. The Policy itself has been issued on forms which have been approved 

by the Florida m i c e  of Insurance Regulation in accordance with Chapter 629, Florida Statutes. 

4. Under the Policy, Radiology Associates of South Florida, P.A., is the ' R s t  Named 

Insured,"which is not afforded insurance coverage but is only named to be responsible for 

certain administrative functions arising under the Policy. Each of the individual Petitioners is 

included as an individual "Named Insured." Additional physicians may obtain coverage under 

the Policy through an endorsement which lists them as Named Insureds. 

5. Each of the individual Petitioners, as Named Insureds, have limits of $250,000 per 

medical incident, with an annual aggregate limit per Named Insured of $750,000. I n  addition 

to the per medical incident and annual aggregate limits of liability per Named Insured, the 

limits of the Policy are further subject to a shared policy aggregate limit of $10,000,000 that is 

inclusive of defense expenses and any additional benefits afforded under the Policy (the 

'Shared Aggregate Lirnit")~ 

6. The Shared Aggregate Limit, if triggered during the Policy period, further limits 

coverage to the Petitioners so that each Named Insured, who had not already met or exceeded 

the $750,000 annual aggregate limit under the Policy, will no longer have coverage which 

meets the $250,000/$750,000 financial responsibility requirements of Section 458.320(2)(b), 

Florida Statutes. 1 

CONCLUSIONS OF LAW 

1 If, for example, 40 of the individual Petitioners incurred single ciaims of $250,000 in a 
12-month period, the Shared Aggregate Limit would be biggered and the remaining 17 
physicians would be left with no coverage at all. 



5. The Board of Medicine has authority to issue this final Order pursuant to Section 

120.565, Florida Statutes, and Rule 28-105, Florida Administrative Code. 

6. The Petition filed in this cause is in substantial compliance with the provisions of 

120.565, Florida Statutes, and Rule 28-105.002, Rorida Administrative Code. 

7. For purposes of determining standing in this matter, the individual Petitioners, 

allopathic physicians licensed pursuant to Chapter 458, Florida Statutes, are substantially 

affected persons because failure to comply with the minimum financial responsibility 

requirements of Section 458.320(2)(b), Rorida Statutes (2004), and Rule 6488-12.005, Florida 

Administrative Code, may result in disciplinary actions against their physician licenses issued by 

the Board. 

8. Section 458320(2)(b), Rorida Statutes, reads as follows: 

458.320 Financial responsibility.- 

(2) Physicians who perform surgery in an ambulatory surgical center licensed 
under chapter 395 and, as a continuing condition of hospital staff privileges, 
physicians who have staff privileges must also establish financial responsibility 
by one of the following methods: 

(b) Obtaining and maintaining professional liability coverage in an amount not 
less than $250,000 per claim, with a minimum annual aggregate of not less than 
$750,000 from an authorized insurer as defined under s. 624.09, from a surplus 
lines insurer as defined under s. 626.914(2), from a risk retention group as 
defined under s. 627.942, from the Joint Underwriting Assxiation established 
under s. 627.351(4), through a plan of self-insurance as provided in s. 627.357, 
or through a plan of self-insurance which meets the conditions specified for 
satisfying financial responsibility in s. 766.110. The required coverage amount 
set forth in this paragraph may not be used for litigation costs or attorney's fees 
for the defense of any medical malpractice claim. 



9. Under Section 458.320(2), each physician who chooses to demonsvate financial 

responsibility through subsection (b) must a h  demonstrate that he or she has obtained and 

maintained professional liability coverage in an amount not less than $250,000 per claim, with 

a minimum annual aggregate of not less than $750,000. Section 458.320(2)(b) does not 

provide for any further minimum aggregate limits for either individual physicians or physicians 

practicing within a group setting. 

10. The Board is of the opinion that under the facts presented above, the Petitioners 

have not demonstrated financial responsibility under Section 458.320(2)(b) because the 

Policy's Shared Aggregate Umit, if triggered during the policy period, leaves individual 

PetitionersINamed Insureds without the mandated $250,000/$750,000 coverage. The Board 

recognizes that the likelihood of the Shared Aggregate Limit being triggered during the 12- 

month period of the Policy is remotet but nevertheless, as long as the possibility exists, the 

Board is of the opinion that all 57 Petitioners cannot demonstrate that they each possess the 

$250,000/$750,000 coverage required under Section 458.320(2)(b), Florida Statutes. 

This Final Order shall become effective upon filing with the Clerk of the Department of 

Health. 

DONE AND ORDERED this a day OF ww 2005. 

BOARD OF MEDICINE 

. . 
forbrurie K. Davies, M.D., Chair 



NOTICE OF APPEAL RIGHTS 

Punuant to Section 120.569, Florida Statutes, Respondents are hereby notiPled that 
they may appeal this Final Order by filing one copy of a notice of appeal with the Clerk of the 
Department of Health and the filing fee and one copy of a notice of appeal with the District 
Court of Appeal within 30 days of the date this final Order is filed. 

CERTIFICATE OF SERVICE. 

I HEREBY CERTIN that a true and correct copy of the foregoing has been Furnished by 

U. S. Mail to: Marshall R. Burack, Esdquire, Akerman Senterfitt, One Southeast 3rd Avenue, 28* 

Floor, Miami, Florida 33131-1715; Wes Strickland, Esquire, Foley & Lardner, LhP, 106 East 

College Avenue, Suite 900, Tallahassee, florida 32301; and by interoffice mail to Edward A. 

Tellechea, Senior Assistant Attorney General, P L d l  The Capitol, Tallahassee, Rorida 3239 

1050; and Timothy Cerio, General Counsel, Department of Health, 4052 Bald Cypress Way, 

BIN AO2, 

Tallahassee, Florida 32399-1703, on this aq* . day of , 

2005. 

Deputy Age 
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STATE OF n0mA 
DEPARIMEXT O F H E A J - I ' J $ ~ ~ ~ ~ ~ ~ ~  - . .. 

BOARD OF M E D I C N  ' . ' 3: G% . v  . .. .. 
FLED .:i'!;~~.:i'l; 

In the Mann of. 0. i..:,~;: 

A Paition for Declaratory Stata~eat by 
WoIogy Associates of Sootb Florida, P . k ,  d a/., 
B&re the State of Florida, Depdmeot ofHealfb, 
B o d  of Medicine 

/ 
3 .  , .: . 
;:k 

PETITION FOR DECLARATORY STATEMENT REGARDMG C O M P W m  , .. 
: > 

~ I M l J ~ A N C L A L  PESpONSTBEJTY m U I - N T S  OF SECIlON . I:. 

458320. nomm S T A ~  rz004) AM) PULE am-izoos, m o m  
i\DMlNlSTRATNE CODE ,. ., 2. ; 

. .:: . . 
undersigned counsel aud pursaant to Section 120.565,F2orida Srnhrlo (2004), aui aod C@W r .. -. 

.n : . .. 
28-105, Ilorfda Adntinirrrotfve Code, hereby this Petjtion fm Dedsratary Statement :.:;* 

. . 
' I  I . , ,'\; 

Reg-g Compli~ce with the Minimum Finnucia1 Rwponsjbility ~equiraoents cfSeCtion >: , .  r .~. 
9" 

68.320, Pridd Sratutu (ZfJO4) and R u l e 6 4 B 8 - 1 2 . 0 0 5 , ~ u r i d u A r n n i ~ ~ v e  Oxir (tkc % .$ - ... . .- .~.. .-..- -.- ." - -  - .-A,:% 
"Petitim"), to the STATE OF FLORIDA, D F J ' A R W  OF HEALTH (&e "Dcparlmmt"), 

. . 
8 . j  . L . .I . 

BOARD OF htEDIClNE (the "BoatdT, and srate the following: I :. '.. .:. 

Radiology Associates of Soutb Florida, P.k 
c/o Jack zi* 
8900  no^ Kmdall h i v e  
Miami, Rarida 33176-21 18 
305-598-5917 

.)&. 
2. The name, addrese, telephone a d  facsimile numben of &c Pentionere for p ! h p w  I +...., :. . .) 

of this shall be that of tmdersiptd eormsel as follows: :: 
i 
i. 



. I S  I . , ,  , s 

Marshall R B m c k  Esq. 
Alterman S e o t d t l $  Edsq PA. 
one southeast TIM Avenuc, 2 9  moor 
Miami, Florida33131 
Telephone: 305-374-5600 Facsimile: 305-374-5095 

3. Each of the iadividud Petitioners is cunu5ly Iicensed as a physician by thc Board 

and is subject to che minimum financial rcspann%ilily q i r c m c n r ~  of Section 458.320, 

%UIS (2004), andR& 6648S-12.005, FIorido A d m i m e  Code. This  Pdtim seek8 a 

dechtory statement from the B o d  regarding whetha the individual Petitionas have oMsincd 

Section 458.320 md Rule 64BE-12.005. For pruposes of dctamiaing standing in this matter. the 

individual Petitioners are substantially afTected persona because faihyt to comply with the 

minimum financial responsii i l i tyreq~tsof Section 458320 end Rule 64B8-12.003 may 

nsult in disciplinmy actions against their physician kases issued by the B o d  

4. Punuant to the r e q b m t s  of Sdon 458320 and Rule 44338-12.005, the Boad 

r e q r e q i ' l i C r n S ~ S i i ? - t b :  ' c o ~ ~ ~ ~ ~ i i i  ?manna +- nsrtamy;. a s a m p e b 6  

which is attached hereto ss Exhibit B (the 'Election Form"). Each of the individual Petiticmcs baa 

hospital skxffprivileges and hils elected to fulfill % or b a  minimum financial v i t y  

rcquiremmts by obtsining medical mdpctiee i n m c c  m mrdauce with Section 458320(2)@), 

which pmvides in pcTlimlt part ss follow: 

458.320 Fkmcial repmjWty.- 

* 

(2) Physicians who perform s u r g q  m an ambulwry surgid center Ecenscd uudn 
cheptes 395 and, as a continuing condition of hospital staff privileges, physicians 
who have staffprivileges must also establish bnancial responsibilityby one oftbe 
following methods: 

.** 



@) Obtaining and maintaini%professional liability coverage in an amount not 
Ihm S250.000 prr claim, witb a minimum mual awegate of not less than 
$750,000 firom ao authorized insurer as dehedundas. 624.09. fiom a slaphu lints 

" .  
:: , 

insuru as defined nudm s. 626914(2), 6mrn a risk nteation pq as tkllned ondcr f. 
< 

s. 627942,hm tbe JointU.&rwriting Associatian enablisbedunder s. 627.351(4), 
through a plan of s e l f - W c e  as provided in s. 627.357, or lbmugh a pllm of self- 

) .. 
insurance which mccts the cendidons spd ied  for ~atis@kig hsncial rrspmiility 
in a. 766.1.10. Tbe required coverage amounts* forthm this parsgraph may not bc 
used for Htigatio~ costs or attome@ fm for the defense of any medical maEpractice 
claim. . -J. i : :t 

.'.i . ... :I. 
5.  Effective F e r n  1,2W, each of the individual Pcfitionen haa .: ' ' ..,: . ;'.\. 

:t: !$ . . -. 
malpractice insurance covnage on a group basis undaa claims-made physiciem and sragrxms 

i..:,.. 
L. ,, , . .. . 
.<.): 

professid liability policy (the 'To1iq") issued by Ganthnull Camaky C o m e  an inarw ..<:,. . ,. 
,. . - .  

anrhorized m issue medical mdpradiee inolnance poliuea in Florida in accmdance with Section 
,, ... <, 
. . .  

, ,>a 

624.09, Fibrid0 Stawes. The Poticy itselfbas been issued on &ma which have hsa Qproved by .. . 
., :: 
l ?. 

tbc Florida 0860 of Insurance Regulation in accordance airh Chspter 621, f l d  Statutes. . . .  ... .. 
-2 * ., 

,a 7.  .;j.., 
6. Under Ihc Policy, Rediology AnoGialesof South Florida, f A, i s  the " F k  Named . . .  . s ... . :. . . 

bmd," whicb is nor affmded idnnance maage batis only a d  7 0  be respoasible far cptaia I,:,.. .. , . >. 
' ', .j . . ... . . . - ';: !. 

-of-- 2. ,': i > , 
,~-.$ . . . . . . >., 

au individual 'Warned Insurd" Additional phyxicians may obtain wwgc nndu the Policy .: , .,. .. L 
llmm* an cadommest wtich lists them a8 Named Inslacds. :' 

: I . . 
; #' .. 

7. Each of the individual %'&tionus, as Named bxmds, have limits of $250.000 pa ..> ;.- :> 
. . r:?r . .. . .. a: 

medical inddcnf with an annual aggrrgste limit pa Nmcd Inmcd of $750.000. In addition to ihc .. . :<:? ... .. 
: '. i 

pa medical incident and ammal a w g a t c  limits of liability pn Named haute& the hr of the . . . . . .. , 
A':, 

,";+:: 

Policy are 'nther subject to a shared policy aggregate limit of S10,000,000 that is inchive of ..,':!. .. ::y 
. .> .' . .'? .. . 

defense expenses aad my additional benefits, afforded undu tbc Policy (the "Shend Aggregate i . 2  
.? ,  

. ,5 . . 
Limit"). 

8. The Petitioners believe tbar &c Policy currmtly compljw md will contiunr, to . f : ;  
. .. 

w I y  with Subsection 458320(2)@). Each of ffie Petitioners, asNamed hmed8, arrcntly has - 'C 
Y . .  , . 



an~aal coveage lmda the Policy of $%0,000 per rnedicai iacidcnt wjlh a f 750,000 armua] 

aggregate limit per Nmed Insured. Miilimaq an dependent a&al6m, has madacted 8x1 

actuarial mdy in connection with rhe proposal Policy io vhicb it calculated the ucpeaed losses and 

cxpcnses ~ O T  first year wvaagc, based npoa coverage being provided for up to 160 p w a n q  a 

subslpntially greater numba of physisiaas Ulao the 57 Pctitiom, wb are c g v d  by the Policy 

initially. Assuming covcragt for up to 160 physicians ofvuious specialties laded in Miami-Dade 

County, fvfillhan's bca estimarr of the expected ullknatc lose nnd allocated bss adjWmmt 

expenses for the first wvcngc yew mdm thc Policy is only $5,290,556, or apprcaimatcfy 53 

percent of the Shared Aggregate Limit With only 57 physitiaos annmly cavacd by the Policy, 

expected 10- (and loss adjustmmd enpense) are less than $2,000,000, only20 pacmt of tbe 

Shad Aggregate Limit. Neverthdcsq because is a possibility, however remot4 th t  the 

S h a d  Aggrcgatc Limit msy be trjsgercd d h g  tbt Policy period, which w d d  Wt m g e  m 

thePetitionas under the Policy, tbc Feticioness arcm dam es to whcthgtbePolicy satinfie# the 

r a q e e n b  o f  Subsectian 458.32Q(2)@), which rrqrdres S250,000rS750,000 limits fax physicians --... -.-- -- .- ---. - ..-- ..---.- 
witb staffprivileges. 

9. The Petitiouas believe that the Sband A s g a t e  Limit inckt~td in th; P O ~ C Y  

should be considered tho samc as my o h  hitation or condition which may lata cui off covaage 

unda an inswaace policy, in that respa, r)lc Pelitimas believe that th? rriggcring ofthcSh& 

Aggngate Limit should be h t c d  in tbg samc manner as when an individal Named bslaPd 

reaches or exceeds the $750.000 musl aggregate limit under the Policy. Upon higgaing tbe 

$750,000 a d  aggngatc limit unda the Policy, an individual Namui Insured would no longer 

have coverage under the Policy. The men possibility that a Nmed insured may incur three claim 

q d h g  or exceeding S250,000 in a 12-month period, resulting in the hiegoing of tht annual 

agpegate limit of $750,000, doen not ncgare tbe Policy's rnmpliamc wirb Saction 458.320. 
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Similarly, the mere possibility that the group of individual Petitioness may incur 40 c 1 - h ~  . i.. < 

exceeding %250,000 in a 12-month period, rsult ing in the kggering ofthe S'tarad &g~egatc . .,- .. 
:. . . 8 .  

dws rat negare the Policy's comptians~ witb Section 458.320. *. .... .,.. . , .. : . 
,.J .: . 

10. Furthmon, crrcn with the Shared A-gale Limit, the Policy provides gnarP 
~ ;,, 
: .", . . '. 

protection to Florida pdcnts than a medical malpractice insurance policy tbat is obtained ftom a . 
.a,,? 

minimally capitalized i.lmna or risk mimion pup.  For cxmpls if the individual B&ODEB wmc " I '. 't 
: ,' ,., .;.- ; 

to pmcue coverage withoutthe Sbsasd Aggregate Limit under separate medical w l p c t k e  . . I  : 
.:;;:>1 . ,. 

insmance policies issued by a risk reteation gmup or insur~r &at only maintains Ute minimum 
..- .,, 
,! :. 
'! .I ct, 

capital and surplus of $5,OM),Oa0 FequLed fm authorization to mnsaa imumcc anda the Florida . : .. . .- . 
..!: 

h c e  Code, such a policy would comply wiib Subsection 458.320(2)&) as loag as thspolicy I ! 
.I 

a,' 9 
pvides Ulc J250,MMm50,000 limits, even &on& thrt rjskretmtion group orilavrcr would ;.. - ,  , . . 

;:b' 
probably become insolvent well before the individual Pctiti- expaiencai tht s m  40 claim ,':< . .< 

, ' "  

:r ? 

qW to or exceeCing S250.000 that it would take w trigriggcr the S h a d  Aggztgatc Limit unda thc . . . < 
: I ,*  
? 

Policy. In fact, it would only take 20 maximum payout claims at S250.000 to use the capital ead . .. r -. ... ,. -- ._. . _  _. +. :, 
*, .,' 

wplus of a minimally capitalized hmr  or risk retuition group. By c h a s t ,  the Poky has becn . . 
I ,  b . . 

, . :Q :, 
issued by a financially strung msunmce company. Conhaitd Cssualry Company, sna@iWa o f  . . i( 

* % * ., 
which bas an AM Best mthg of "A." Moreover, the reasonableness of the Sbarpd u e  .: C. 

-,re 
I ; ,  .. ., .&. 

Limjt has been evaluated by the independent ahlarial firm of Milliman tJSk Bated m tbc . , - # .  $ 
, . -.- #: ... il 

M i i a n  rep03 tbe Wrelibmd of ae Shared A m t e  Limit bekg biggend dmbg tht 1 2 - d  -'? 2 
2.9 

, ..\': . ,.; 8 .  

p a i d  of thc Policy is ranok. Accoadingly, rhc level and quality of cavenge provided to h e  . ;.* ::::< 

Pctidoncrs unda the Policy are, at tbe v n y  least, adequate to satisfy the minimum finandal 

rqmsibilityrtq~nncnts ofScctim 458.320 &Rub 648812.005. 



, . 
WHEREFORE, the Petitioners rqectfdly requtst the Board to p t  this Petition and . ?.; ... $1 

4,. 7 ..,.: 
i s m  a declaratory statment that: .) . . , .. . , ... 

;"!' . . 
..$ . . ., 

With respect to each of the individual PBitirmq the Policy as ,.: + 
doscnied in the Peri?ion complies with the minimum financial 
responsibility requirements of Section 458320. F I ~ . S t a f u r e s .  . . 
and Rule 64B8-12.065. Florid0 Adminutratfve Code. . ... 

, ., ;:>: 

%a 
I : ...Y 

Respcafully submitted this &- y ofMarch 2005. 
. . 
n .b 

,, ?>'< 
.3 i 

One SoMcasi Third Avcpuc, 28th k .. 8 

. , , .. .. 
Miami. Florida 33131 lp. e 
Tefephonc: 305-374-5600 .. . :.:,; 
F&e: 305-3745095 : ,. .: , , . . . . # I 1  ..> 
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CHAPTER 64B8-12 FINANClAL RESPONSIBILIn 

6488-12M)I Applicability. 
64B%lZ.O(n DeTmitioru. 
6488-12.005 Racemses. 
64B8-12.006 Iwrana. Ommence or Rior Acts Coverage. (Rcpealcdj 
6488-12.007 Exunptiom lor PCMIV, Not RWicing in Rwida.. w e  of YaDls. 

64ESU.001 App!lcabUily 
hmard to Section 458.320, F.S., as amended by Scaion 47, Chapter 86160, Laws of Florida. every pfmn W h o  st& ihc 
isumoc, m e w a l  or rrmtivatim of anaaiuc licaae to wtia medicine shaQ &amtmk k i a l  rcammibiliw tow claims 
and soN ennlhrj clumo cuingour orthe rmdermeo< a che failure ro rcnde, mdcal  can or m c e s ' ~ ~ ~  p&n who cbms 
to be acmpt fmn !he Gnanc>al r a p a a ~ b l l v  rqwrnaP of a oud sta* shall have the h d n  of ymvmg dzsl he mccu she . . 
aituia for the claimed amptian. 

Spc&Auhaily 4X309,4%.320FS. Lmlalplrnnnrd 4Ja32DPS. H S a y U m  11J-87, F ~ y 2 l M d R 0 0 1 . 6 ~ F ~ W O 0 0 1 .  JR(-12.001. 

~ ~ ~~~~. ~ 

Tk Wrm "Wd omlut h- as u u d  m S c c h  4%.320(5)(1)2. F.S. as amended by SerDon 47, Qlapvr %-1tO. Lmw of 
Florida, mtimr the n u m b  of hours d u r n  which the h i c i a n  is involved in duai  valiad care or is prformir~ patient care - .  
sdivities including b n d l  lmikd lo, mm~letkg &&t && nnd rcviewir~g labolatby rcprts 

SpcUicAurhwl& 4 1 8 3 0 9 . 4 % . 3 2 0 F S . L o v ~ ~ d 4 5 8 U O P S .  H w ~ l l l 8 1 . F & y  2WJRW3,61F&dOD03.5R(-I2.W3. 

648g12.005 h ~ e d u m  
(iXa) At the time a pnon ~eckr. initial lic.cnmm or rcgtivsiian of an hractiue l i c m  that pcrwmmust shaw compliance with 

, thc nquinmatb of Scdion 458.320. F.S., a amcmkd by Chapler 86-160, Laws o l%4 befm a ticem op an active licauq 
nrpctively. shall bc ivoad 

@) Durmg !he license rencard prmd of ech himnium, w appiicution for m d  wiil k mailed to each liccnsce at the lad 
adrfnu ~ov ided  to the Bmrd. Failun u, receive any ndiCcatim du+ this pied doc+ not relieve the licemoe of thc 
rcq~mibility ofmceting thc Cmcial rqmsitdify or liccmc rcnnvd npiremmtn 

ma) The mlication for initial ticemre. rmcmrrnwaL u rcaaivatan Jhall hzlude s form on which the licensee shall make a 

mpomliliw and identifvina ttc cla~med exun~tion @ovanmmt milovez ipariivc lim& not pranicim in Ronda. holder of . - -  
&~led ii& li- & &6catc h o k  pr&cing-dy in canjunction with teshing d a i q  &e lie&- not pcticirg in 
Florida. rniret or pert-time practitioner. licmws who agrm to psy advase judgmmij The short-ptnau M n s  used in Lhe 
pccdhg senknoc ere only lor pmposes of idcntificstioa; each l i i  is rcspmiblc for reviewing the fuU and wrsd 
nquinmcnis for r~hme~ofannpheor&h~dtionof~mptim and~dctumbinghiscun~liana oreligibility based on 
the mmple* ~ b l l o r y  +ge. 

(b) The licensee mustretiin arch written do~nemadon a may be neecnary t o p e  his orha.complii with or ~emplion 
from the finaxial responsibility nguiments lor e pcMd of mt  kn than 7 ycan a d  mmust pmvldc swh d~cumemtlon to the 
Bcard or hs egcnt uponreqwt The B w d  wll audit at random a number of Ecemtcs at ncwsarf to esm that rhc h i d  
r c w i b J l t y  requuanentsarc met 
0) EACH LICENSE? MUST NOTM lrXE WARD IN VIRITING OF ANY CHANGE OF SIPJUS RELATNG TO 

W Q A L  RESPONS~ILIlY COMPLIANCE OR ECEMPIION AT LEAST 10 CALEM)AR DAYS PRIOR TO THE 
r n  A NGK 

(41 The fallwe to dwtmcnl compllmlce with or rampI$cn from the f i e 1  nspomhlity law upon rcqucA Ihc furnlrh~ng of 
rake a ~ u b h g  tnformatloh o he  fadm u, weiy nolitlfy the Bovd of a c@c m stam shaU b grwndr lor d u c l p l w  
d o n  up to and including l icme revocation 

S p c ~ u A ~ i @  4U1309.4B.320FS. Lov I~ernmcdlSB3aDFS. H ~ M E ~ ~ , F ~ ~ ~ M ~ D . O D S .  61FMOOQ3, S!R-ILWS 

64B812.0W E r e r n p t b ~  for Penom Not A8cticie in Roridq Change dStahn. 
P ~ M N  who arc not pranicirg medicine in Flcrida may bc wpmpt  G m  wmpliam with the fvaneial nspmibility i.q uircmmb 
pUSUmlt to Section 458.320(5)@), (licemccs with inactive tiurn) m 445.32qSXe). F.S. (licemar with acbvc licenses) 

(I) A l i c w  who has claimcd an exemgtim bavd an the fact d?al the li- b W v c  and l i c w e  is nu prartictng 
mcdicinc in Flarida and who applies for r~ t ivat im of the mcdiral lkcmc rnllsc in Bddition W the oher requirements fa 
rcaclivetion, submit an affidavit stating tlnt he or she has notmsatisfird medical malpmticejud&mmts or scttlemmts at the timc of 
app!ication for reactivation 
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Select Year: 2004 .' @ 

The 2004 Florida Statutes 
ntkmu - 

REGULATION OF PROFESSIONS AN0 MEDICAL 

OCCUPATIONS PRACTlCE 

458.320 Financial respmribilii..- 

(1) As a condition of licensing and maintaining an active License, and prbr  ta the issuance or renewal of 

an active lkeme or reactivation of an inactbe License for the practice of medicine, an applicant murt 
by one of the following methods demmstrate to the satisfaction of the board and the department 

financial respombility to pay clalms and costs ancillary Ulereto arising out of the renderl- of, or the 
fallure to render, medical care w d c a :  

(a) Establlrhing and maintaining an escrow account conshting of cash or assets ell$ble fm dew In 

accordance wfth s. 62212 in the per clalm amounb specified i n  parasraph (b). The required ercmw 
amount set forth in tMs paragraph may not be uied f a  litigation msU or attorney's fees for the defense 
of any medical malpractrce claim. 

(b) Obtaining and maintaining pmfessional liability coveraqe in an amount not less than 5100,000 per 
dsim, with a minimum annual a-te of not leu than UM),OOO, from an auttmrl& Insurer as 

defined under s. 61l99, from a surplus lines insurer as d e W  under s. &&W4(2), from a risk 
retention qrcup as defined under s. W S ,  from the Joint Underwrlttng Association established under 
s. L?ZXd(4), or through a @an of self-insurance as provided ins. 62t15L The nqulred coverage 

amount set forth in th is  paragraph may not be used for litisation mstr or attomy's fees fa the defense 
of any medical malpractice claim. 

(c) Obtaining and maintaining an umpired. ir-ble letter of credit, estatdished pursuant to 

h p t e r  675, i n  an amount not less h n  5100,000 per dairn, with a minimum aggregate availability of 
credlt of not less than $300,000. The letter of credit must be payable tothe physidanas beneficiary 

upon presenment of a final judgment indicatirqliability and awarding damages to be pay by the 

physician u upon presentment of a settlement agreement siqned by all partfer to such agreement when 

such fhal judgment or settlement is a result of a claim arising art of Me rendering sf, or the failure to 
render, medical care and semces. The letter of credit may not be lued for litigation costs or attorney's 

fees for the defense of any medical malpct lce claim. The letter of credit m w  be nonasslg~ble and 
mntransferable. Such letter of credit mutt be issued by any bank or savings association organized and 

existing under the l a m  of this state or any bank or savings association organized under thg tam of the 
United States which has its prtncipl place of business in this state or has a branch office that is 

authorized under the laws of this state or of the Unfted State! t o  receive deposits in  this state. 
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(2) Physicians who perform surgery i n  an ambulatory surgica! center licensed under chapter 395 and, as 
a continuing conditbn of hmpftai staff prlvilqes, phyrlciarn who have staff privileges must atso 

establish financial responsibility by one of the following m e w  

(a) FstaMishing and maintainfng an eraow account cmisting of cash or assets eUgible i(or deposit In 
accordance with s. In the per daim amaunts specified in  paraqraph (b). Tk r w ' r e d  esmw 
amount set forth In this paragraph may not be used for litigation costs or attorney's fees for the defense 
of any medical maipractice claim. 

(b) Obtaining and maintaining pmferrlonal liability coveraw in  an amount not tess errthan 5250,000 per 
claim, with a minimum annual aggregate of not Less than S750,O[KI frmn an authorized fmurer as defined 
Mder r. 62eaP. from a surplvl llm insurer as defined under s. W@), from a rfsk retention group 
as defined under s. w, from the Joint Underwriting Association established under I. bZl%(4) ,  
tln-augh a plan of self-insurance as provided i n  r. 62LSZ, or through a plan of self-insurance which 
meeb the conditions specified for satisfying financial responsibility i ns .  26LLliLThe required coverage 
amount set forth in thlsparagraph may not be "red for llttqation costs or attorney's fees for the defense 

of any medical malpractice cclafm. 

(c) Obtalninq and maintafning an unexpired irrevocable letter of credit, established pursuant to c h a w  
675, in an amount mt less than $250,000 per claim, with a minimum agyegate availability of credit of 
not less thdn $750,000. The letter of credlt must be payable to the phyrtcianas benefdry upon 

presentment of a final judgment indkatlrq liability and awarding damages t o  be paid by the physldan u 
upon presenbnent of a settlement agreement signed by all parties to such agreement when such final 
judgnent or settlement k a result of a claim arlsing out of the rendertog of, or the failure tn render, 

medical care and services. The letter of credit may not be used for litigation mts or attorney's fees for 
thc defeme of any medical malpractice claim. The letter of credit muit be nonasrignable and 
nontransferable. The letter of credit must be irswd by any bank or savings aslociation organized and 
existtng under the l a m  of thfs state or any bankor savings assoclatlon organized under the laws of the 
United States which has its pinclpal place of bcniness In this state or has a branch office that is 
authorized undir the laws of Ulls state or of the United States to receive deposits fn this state. 

This subsection shall be inclusive of the coverase in wbsectwn (1 ). 

(3)(a) Meeting the financlal respom$bility requirements of this w t i o n  or the criteria for any eXetnptiOn 
from such requlrementc m a t  be establkhed a t  the time of issuance or renewal of a lkeme. 

(b) Any pwson may, a t  any Ume, suhmit to the d e p m e n t  a request for an advlsory opinion regarding 
such person's qualifications for exemption. 

(4)(a) Eadr insurer, self-insurer, risk retention group, or Joint VndenvriUog Assmiation must ~r0mptly 
notify the department of cancellationor nonrenewal of insurance required by this section. Unless the 
physician demonstrates that he or she is ctherxlw incompliance wlth the requirements of this sectlon, 
the department shall suspend the license of the physician pursuant to ss. l2Q.W and l 2 U l  and notify 
all health a r e  facilities licemed under chapter 395 of such action. Any wnpenslon under this subsection 
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remains ineffect until the physldan demonstrates compliance with the requirements of this section. If 

any judgments or setdements are pending a t  the time of suspemirm, thme judgments or settlements 

must be paid in accordance with thls m o n  unless otherwise mutually agreed to in writing by the 
parties. This paragraph does not abrogate a judgment debtor's oMigatlon to satisfy Uu entire amount of 
any judgment. 

(b) If f i ~ n d a l  responsibility requiemem are met by maintaininq an escrow account or letter of credit 
as provided in this section, upon the e n m  of an adverse final judgment aflslng from a rnedlcal 
malpractice arbitration award, from a claim of medical malpractice either in contract or tort, or fmm 

noncompliance with the terms of a settlement aqreement arlslng from a dalm of medical malpractice 

either i n  contract or tort, the llcemee shall pay the endre amount of the judgment wether  with all 
interest, or the amcunt maintained in the escrow account a w e d  in the letter of credit as 

required by this section, wMchever h less, within b0 days after the date such judgment became final 
and subject to execution, udess otherwise mutrally agreed to in  writing by the parties. If timely 
payment is not made by the physician, the department shall suspend the lkense of the physicIan 
plnuant to procedures set forth tn subparagraphs (5)(9)3., 4., and 5. Nothing in  thh paramph shall 

abrogate a judgment debtors oMigatbn to satisfy the entire amount of any judgment 

(5) The requirements of s u W o m  (I), (2), and (3) do mt apply to: 

(a) Any won ilcensed under this chapter who vactices mediane exclusivety as an officer, employee, 
a W n t  of the Federal Gwnnnent or of the state w i tsapnchs or its subdivkibm. For the purpaser 
of thls subsection, an sent of the state, Its agencies, or its subdlvlslom is  a person who is eli$ble for 

coverage wder any self-inswance or insurance program authorized by the provisiom of s. 768.28(16). 

(b) Any w o n  whose lkeme hm ternme Inactive under this chap& and who is not paetiing 
medicine in t h i s  state. Any pemn applylrg for reactivation of a liceme must show either that such 

licemee maintained tall irswarce coveraqe wMch provided liability cmerage for incidents that occurred 
on or after January 1,1987, or the lnitial date of licemure in this state, whichever is later, and 

incidents that occurred before the date on whlch the license became inactive; or such licensee must 
s h i t  an affidavit stating rhat such licenree has no unsatisfied medical malpractice judgmentr or 
settlements a t  the time of appllcatlon for reactivation. 

(c) Any penon holdiq a limited license purruant to s. 41&112 and pactidng under the w o p  of such 
limited liceme. 

(d) Any penon licensed or certified amQr this chapter who practices only i n  conjunction wnh his or her 
teaching duties a t  an accredited medical w h w l  or in  its main teaching hospitals. Such pemn may 
engage i n  the practice of medkine to the extent that such practice is incidental to and a necessary part 
ofduties in connection with the teachi- position in the medical rdtoa(. 

(e) Any person holding an active lkensc under this chapter who i s  not pracncing medicine in this state. 

If such person initiates or resumes any practice of medicine in  this state, he or she mlat notify the 
department of s ~ h  activity and fubfill the financial resp~slbil i ty requirements of this section before 
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resuming the practice of medicine in thk stile. 

(f) Any person holdinq an active licen%e under this chapter who meets all of the following crilerla: 

1. The licensee has held an active license to practke in this state or another state or some combimtlon 
thereof for more than 15 years. 

2. The licensee has elther retired from the practice of medicine or maintains a part-Ume practice of no 
more than 1 ,OW patient contact harn per year. 

3. The licensee has had no nae than two claim for medical malpractice resulting in an ii?detmity 

exceeding S25,MO within the previola 5-year pe&d. 

4. The licensee has not been convicted of, or pled guilty or m lo  conter!&re to, any aimlnal vlolatlon 
spedfied in  this chapter or the medical practice a d  of any o t k r  state. 

5. The licensee has not been subject within the last 10 years o f  pract&e to lkense f'evocation'a 

srspemion for any period of time; probation for a period of 3 yean or longer; a a fine of 5500 or more 
for a violation of this chapter or the medical pactice act of another jurisdiction. The regulatory 
agency's acceptance of a physician's relinquirhment o f a  lroense, stip~lation, cmsent order, ef omer 
sett ienat,  offered i n  response to o r b  anticipation of the fillry of admtnlstrative charges against the 
physician's liceme, constitutes amon aqalmt the physician's license for the plrposs of thb paragraph. 

6. The licensee has submttted a fam supptfinq -sary information as required by the department 

and an affidavit affirming compliance with lhis paraqraph. 

7. The llcensee must submit biennially to the department certifiation statlng compllarre with the 
provislom of thls paragraph. The licemee must, upon request, demonstrate to the department 
information verlfyinq compliance with this pangraph 

A licensee who meets the requfrements of thk paragraph murt port notice in the form of a sign 

prominently displayed i n  the reception area and clearly rmtlceable by all patients or pmide a written 
statement to any person to whom medical wrvlces are belrq pmvidcd. The s(gn cr statement must read 
as follows: 'Under Florida law, physidamare generally required to carry medical malpractice irwrance 
or otherwise demonstrate financial sespomiblliiy to cover potential claims f w  medical malpractice. 

However, certain part-time physMam who meet state requlremnts are exempt from the financial 
resporsibility law. YOUR DOCTOR MEETS THESE REQUIRMNTS AND HAS DECIDED NOT TO CARRY 

MEDICAL M4LPRACTICE INSURANCE. This notice is p rdded  pursuant t o  Florlda law.- 

(3) Any person hdding an active license under this chapter whoagrees to meet all of the following 
criteria: 

1. Upon the entry of an adverse final judgment arising from a medical malpractice arbitration award, 

from a claim of medical malpractice either in contract o r  toft, or from noncompliance with the terms of 

hnp:N~~~.lcg.~tat~.fl.~~I~t~tut~s/inde~.~f?App rnode=Display-SlatufeBrSearch String- ... 3/15ROO5 
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a settlement agreement arising from a claim of medical malpractice eiUler in contract or tort, the 
licensee shall pay the judgment credltor the lesser of the entire amatnt o f  the judgment with all 

accrued Interest or either SlW.000, if the physician is licensed punuant to this chapter but d m  mt 

maintain hospital staff privileges, or 5250,000, if the physidan is Ucensed punuant to t h t  chapter and 

maintains hospital staff pdvileger, within 60 day  after the date such judgment became final and 
subject to execution, unlers otherwise mutually aqeed t o  tn w r i t i q  by the parties. Such adverse final 

judgment shall include any cross-claim, munterdaim, or claim for indemnity or contribution arlsfng 

from the daim d medical malpractice. Upon mtification o f the  exlstenoe of an umti$fieQ judgment or 

payment pursuant to thls subparagraph, the department shall mnfy the IlCemee by cenlfkd mall that 
he a she shall be subject to dlscipUnary action unless, wlthln 30 dayr horn Ule date of mailing, he or 
she either: 

a. Shorn proof that the umatisfd judgment hat been paid In  the a m m t  specified in chis 
subparagraph; w 

b. Furnishes the department w5th a cow of a timely filed notice of appeal and etther: 

(1) A cow  of a supenedear bond propedy posted in the amount required bf bw; or 

(11) An wder from a colrrt of competent jurisdiction stayfng execution on the final judgment pending 
disposition of the appeal. 

2. The Department of Health shall issue an emeqenq order suspending the Liceme of any licensee 

who, after 30 days following receipt of a notice from the Department of Health, has failed to: satisfy a 

medical malpactice daim against hfm or her; furnish the Department o f  Health a copy of a timely filed 
rmtice of appeal; fm i sh  the Department of Health a copy of a supersedeas bond properly ported in the 
amount required by law; a furnish tlpe Department of Health an order from a coumof competent 
juisdiction staying exeartion on the final judgnent pending disporithn of the appeal. 

3. Upon tk next meeting of the probable cake panel of the board following 30 days after the date of 
mailing the mace of dirciplinary action to the Ilc-, the $anel shaU make a determination of 
whether probable case extsts t~ take disciplinary action against the iicemee pursuant to subparagraph 
1. 

4. I f  the bmrd determines that the factual requirements of subparagraw 1. are met, tt  shait take 

dlsdplinaty action as it deems appropriate agalnst the llcemee. Such dbdplinary actition shall include, at 
a minimum, probation of the license with the resmctlon that* l iarsec must make payments to the 
judqment creditor on a schedule determined by the board to be rearonable and within the financial 

capability of the physkian Notwithstanding any other disciplinary pnal ty  imposed, the dirsiplinary 

penalty may include suspemwn of the license for a period not t o  exceed 5 years. In  the event that an 
agreement to satisfy a fudsment has been met. the board shall remove any restriction on the license. 

5. The licemee has completed a form supplyirq necessary information as required by the department. 
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A licensee who meets the requirements of this paragraph s h a l l  be requtred either to post notice in the 
form of a sign pminent ly  displayed in the receptwn area and clearly noticeable bj all patients or t o  

p @ d e  a written statement to any pemn to whom medical servlcer are being provided. Such sign or 

statement shall state: -Under Florida Law, phyriciam are WneraUy required t o  carry medical malpractice 
insurance or otherwise demonstrate financial responsibility t o  cover potential d a i m  for medical 

malpractice. YOUR WCTOR HAS OECDEO NOT TO CARRY MEDICAL MALPRACTICE INSURANCE. This fs 
permitted under FlorMa law subject to certain corditbns. florlda law Imposes penalties against 

minsured physicians who fail to sdtbfy adverse judgments arising from dam of medical malpractice. 

This notice is provided punuant lo  Rorida law.' 

(6) Any deceptive, untrue, or fraudulent representation by the Iiceiamee with respect to any pm&ion of 
tMs d o n  shall result in permanent disqualification from any exemption to mandated finamlal 
rerpamibility as pmvided in this section and shall constitute grounds fordirdpllnary actIan unded s. 

4UWll, 

(7) Any Hcemee who relles on any exemption from the ffnawlal respmslblllty requirement shall notify 
the department, in  w!ltlq, of any change of cirolmrtaMe reyarding hh or her qualificanom for such  
exempnon and shall demornhte that he or she is in  complknce with the requirements of this section. 

(8) Notwlthsta.tanting any other povlsion of this &on, the department shall suspend the lramc of any 

phpician agalmt whom has been entered a final judgment, arbltntion award, or other order or who has 
entered into a settlement agreement to pay damages arising out of a dafm for medical malpractice, if 
all appellate remedies have been h a t e d  and payment up to the amounts required by Ulls sectfan has 
not been tmde wlthln 30 days after the entering of Wch l a m e n t ,  award, or order or aqreement, unnt 
pwf of payment is received by the 6epaNnent or a payment schedule has been agreed upon by the 

physician and the cblmant and presented to the department. Thls subsection does mt apply to a 

physician who has met the financial respnsibnity requiremenb In  paragraphs (1 )(b) a M  (2)(b). 

(9) The board shall adopt rules to knplernent the provisions of this section. 

HiStoly.-4s. 27, 50, ch. 85-175; ss. 47, Q, ch. 86-160; s. 26, ch. 86.245; s. 22, ch. 88-1; s. 2, ~ h .  90- 

158; 3. 184, ch. 91-108; s. 59, ch. 91-220; s. 4, ch. 91-429; s. tW,ch. 94-218; s. 217, ch. 96410; s. 
1089, ch. 97-103; 5. i44 ,  ch. 97-237; s. 104, ch. 97.261; s. 22, ch. 97-264, s. 20, ch. 97.27% s. 9,  ch. 98- 
166; s. 116, ch. 2000-153; S. 20, ch. 2001-277; s .  23, ch. 2003-416; s. 75, ch. 2004-5. 
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